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HMOPECKH JA3 KAO TIOCJIETHMWA HEHAILIAREHHX 
MOPECKHX OBABE3A 


Caxetak: IIopecka ytTaja 1 cuBa eKOHOMHja Cy IIpHcyTHe y CBHM JIp»KaBama. 
IIpoueryje ce qa je CHBa CKOHOMHja y pa3BHjeCHHM 3eMJbaMa Epporicke yHuje OKO 
10-15% BAI, a y Cponju je qaneko Bue u u3HOCH OKO 30% BIT. Crora je npez- 
MeT OBOr paga yTBphuBakbe carieqaBalbe OCHOBHHX LWHJbeBa MopecKke NOMMTHKE y 
CpOuju ofHOCHO cy30njare CHBe CKOHOMHJe, Koja oTexKaBa eduKacHy pacriosesty 
pecypca uM ycliopaBa IIpHBpeAHH pa3Boj, Jep NpHBpewHH cyOjeKTH CKJIOHH TopecKHM 
yTajaMa IIpecTaBJbajy HewojaiHy KOHKypeHuMjy UpHBpeyqHuM cyOjeKTHMa KOjH 
Tlocsyjy y JlerasyiHMM TOKOBUMa. 3a cy30vjare MopecKHx yTaja Oo, MoceOHe BaxKHOC- 
TH Cy OpraHH3alyja W pay Wopecke aqMHHUCTpauyye. 

Kspy4ne peun: mope3, Topecka MOHTUKa, WOpecKH OOBe3HHK, MOpecKH ja3. 


YBo 


YcmewHoct paga Tlopecke ympaBe u yipaBe mpuxoya jeqMHula JIOKaHe ca- 
MoylipaBe IeHH ce IIpeMa OCTBapeHO] HalllaTH Mopeckux puxoya, jep ce camo 
IHXOBOM KOHTHHYHpaHoOM HaliaToM oOe30ehyje KOHTHHyHpaHo duHaHcupare 
(yHKuWja 43 HadiexHocTu PenyOmuke Wu jeqMHHa OKamHe caMoynpaBe (Balaban, 
Zupljanin i NeSovié 2019, 1181). Hpema Tome, jacHo je ga je camo ecpukKacHa, KOH- 
THHYyUpaHa HW MOTHYHa HalliaTa Mope3a Of CBHX TopecKHx OOBe3HHKa OCHOBHH 
HajBaxKHUJM 3aaTakK Wopecke aqMHHUMCTpaLyye. 

Tlopecka momutuka je Jeo (ucKasHe MU CKOHOMCKe TosIMTHKe. 3Ha4aj Mopecke 
MOUMTHKe HajOosbe ce orsefqa Kpo3 Mopecke mpuxoge. Tako je y 2019. roqunu y 
yYKyNHO OCTBapeHHM puxoyuMa Oyyeta PenyOnuKe og 1.274.577.300.000,00 au- 
Hapa yueuthe nopeckux mpuxoya Koj MpexctaBJbajy upuxoy Oyneta PenyOsukKe, 
W3HOCHIO 86,59%, OHOCHO OcTBapeHO je yKymHO 1.103.672.300.000,00 muHapa. 
YkymHo Hansahenw mopeckH mupuxoqn y 2019. roguHH w3HOCHIM cy 
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1.156.788.300.000,00 gquuapa, u To 1.103.672.300.000,00 aquHapa mopeckux mpuxo- 
na Oyyeta PeryOsnmKe u 53.116.000.000,00 quHapa nopeckux mpuxoya of Mope3a 
Ha MMOBHHY Koje Cy OCTBapHJIM OCTaJIM HHBOH ByIacTH). 3aKOHOM oO OyleTy Pery6- 
muke Cponje 3a 2020. roquHy miaHupaHu cy yKyIMHH IpHxoqu HW WpuMatba y U3HOCy 
of 1.314.521.031.000,00 qunapa. YxynHn nopeckn mpHxogN ucTor Mepvoya mia- 
Hupany cy u3Hocy of 1.132.100.000.000,00 quuapa, um 86,12% yKynHux Wpuxona 
oOyueta PeryOsnxe. 


Pememe y nopecko-ynpaBHuM NocTynuumMa 


Tlopecku moctymak je WoceOaH ympaBHH MocTylak KOjH 4HHe MpaBHa mpaBi- 
la KOJMMa Ce peryMule o6aBe3HO TlOcTylae Mopecke ayMMHUcTpalnje Kaya Tpu- 
MeHOM MaTepHjasIHHx Iporca peliaBa 0 TpaBuMa, OOaBe3aMa WJIM TI1paBHHM HHTe- 
pecuMa IIpaBHux u du3H4KHX Hua. Y WopecKoM MOcTyIIKy ce KOpHcTe Mopecka 
akTa: 1103MB 3a yuelhe y MOcTyMKy, Haylor 3a KOHTpPOJy, 3allMCHHK, 3aKJbydak, pe- 
ulerHe, UPHroBop, 2%as0a u Ap. C oO3HpoM Ha To Ja ce 3aKJbyYKOM H pellleweM OJ- 
myyyje 0 pabama y MOCTYIKy, OMHOCHO O CTBapH Koja je MIpeAMeT TOcTyikKa, OBa 
Ba MlopeckKa akTa cy yje¢qHO W MopecKo—ynpaBHa akTa. 


Pewetve 


IIlopecko petiere je MopeckKu yipaBHH aKT KOJMM ce Ha OCHOBY 4HMHeHHa 
yTBpheHux y MOcTylky OJIy4yje O CTBapH Koja Je MpeazMeT Moctyrka. Cactoju ce y 
IIpHMeHH MaTepHjamHor Mpomuca Ha, y MOCTyMKy yTBpheHo, YHHeHHYHO cTarbe. 
CacTaBHHu JevIOBN pellieHa npomucann cy uiaHoM 141. 3akona 0 ONLITeM yipaBHOM 
toctynky (,,CmyxOenu riacHuk PC”, Op. 18/2016), u To cy: yBod, AHcno3sHTHB, 
oOpa3zIOxKerbe, YIIyYTCTBO O TIpaBHOM cpescTBy, NoTUMc oBawhenor cay2xOeHor 
Mua MW WeyaT oprana WIM Apyr BU MOTBpAe O ayTeHTHYHOCTH (3aKOH O ONLITeM 
yupaBHoM moctymky (,,Cay2xOeHn riacHuk PC”, Op. 18/2016), aan 141). 

Tlopeckum pelletem ce yTBphyje mopecka oOaBe3a Ha OCHOBY TopecKe mpu- 
jaBe Tlopeckor oOBe3HHKa WIM y MOCTYIKY KOHTpoyIe Kaya cy yTBphene HempaBu- 
HOCTH y MOWTOBawY TopeckHx npomuca (CTranKkosuh, Jlammanosuh u Uonosuh 
2018, 105). Pemrete noTnucyje pykoBogusal, opranv3auHoHe jequHuue Ilopecke 
yuipaBe, OJHOCHO JIOKasIHe Nopecke aMMHUcTpaunje. Pemiee Apyroctemenor op- 
raHa y MOCTylKy No xalOu MoTHIHCyje MHHUcCTap PuHaHcHja, OAHOCHO Mie 10 
oBlalthemy MHHMCTpa PuHaHcHja. 


Kana Ha TIPBOCTeleHH MOpeCKO—ylpaBHH aKT He O]WIaxKe HeCroBO H3BpHIe- 
he, WTO MOpa OuTH HaBeeHo y AMCIO3HTUBY pellerha. 


Ipaena ceojcmea nopeckoz peuerma 


IIpapua cBojcTBa Mopeckor pelea cy: TpaBHOCHaxKHOCT, KOHAYHOCT Hf 13- 
BPUIHOCT. 


IIpaBHocHaxKHOCT je CBOjCTBO ypaBHOr akTa — pellieHa Koje O3Ha4aBa HeTO- 
BY paBHy HempoMeHEuBOcT. ITpaBHocHaxKHO pellierhe ce He MOXKe MeHaTH, OHOC- 


376 


Kyntypa nomuca, roy. XVIII (2021), Op. 45, erp. 375-385 





HO He Moxe ce MoOujaTH mpaBHuM cpeyCTBUMa (xKas0a, Ty2KOa). CBoje TpaBHocHa- 
%KHO pellieHe MopecKH OpraH He MOxe HakKHaHO NOHMIUTaBaTH, YKHAaTH WIM Me- 
watTu. MehytumM, mpaBHOCHaxKHO peice HeMa alIcOJyTHO JejcTBO (allcomlyTHy 
lipaBHy HeIIpOMeHJbUBOCT), Beh ce HeroBa paBHa IIPOMeHJbMBOCT Orsieya y Moryh- 
HOCTH IIpHMeHe, OAHOCHO JO3BOJbEHOCTH BaHpeAHUX MpaBHUXx cpescTaBa. Banper- 
Ha lIpaBHa cpejcTBa cy JOMyWTeHa MIpoTHB TpaBHOCHaxKHUX pelea. 

IIpuspemena peliierha He MOry Ja CTeCKHY [paBHOCH@xKHOCT, MOWITO uMajy 
orpaHuyeHy BpeMeHcKy BaxKHOcT. BpeMeHcka BaxKHOCT IPHBpeMeHHX pelliekha je 
oOrpaHHuena JOHOMCHEM KOHAYHOTr pellierha KOJMM Ce yKU Ja IpHBpeMeHO pellerwe. 

Kona4HocT o3Ha4aBa CBOjCTBO pellierba Kayla ce IIPOTHB Hera He MOKe KOpH- 
CTHTH 2%KajIOa KAO peOBHO TpaBHO CpeJCTBO y yiIpaBHOM TocTylKy. KonayHo pe- 
uleHe Ce MOxKe HallaylaTu Ty2xKOOM y yIIpaBHOM crlopy, Mla je, CXOJHO TOMe, KO- 
HauHOCT pelea oprana yiipaBe ycJIOB Ja Ou ce Morao MOKpeHyTH yiIpaBHH Crop. 
IIpBocterleHo pelliere Moctaje KOHaYHO aKO je IIPOTHB Hera 3AKOHOM HCKIbydeHa 
*Kal0a, C THM IITO je y TOM Ciy4ajy O3BOJbeH yiIpaBHH cnop. IIpBoctenmeHo petie- 
He MocTaje KOHAYHO HM Kayla MCTeKHe POK 3a %*KaIOy ako je 2KaIOa WoOMMywiTeHa, as 
Huje H3jaBsbeHa. Y cily4ajy KOHAYHOCTH pelliera 300r HeH3]aBJbeHe 2Kas1Oe MOpecko 
pellieHe Moctaje H TpaBHOCHaKHO, a yIIpaBHH CHoOp NpoTuB TakBor pelliewa Huje 
onyuten. J[pyrocteneHo peliiere moctaje KOHaYHO HerOBMM JOCTaBJbakbeM Tope- 
CKOM OOBe3HHKy. CBakKO ApyrocTereHo pellierbe je KOHAYHO, Jep Ce IIpOTHB Hera He 
MO%Ke H3jaBHTH *Kas0a. 

Vi3BplHOCT je CBOJCTBO pellieHa KOje AONyUITa a ce IpHctTyia HeroBomM (a- 
KTH4KOM M3Bplierby, OHOCHO pelliere Ce H3BplaBa Kayla MOcTaHe H3BpuIHO. ITpBo- 
CTeMeHO pellieHe y MOpecKOM MOcTyKy Moctaje u3BpuHO (Paguunh u Panyesuh 
2011): 

— JJOCTaBJbalbeM OOBE3HUKy, ako xKaI0a HHje JOMmyuiTeHna, 
— JOCTaBJbarbeM OOBE3HUKY, ako *KasI0a He OJIaxKe U3Bplerbe, 
— JJOCTaBJbalbeM OOBE3HHKy pelliera KOjJMM je *KaIOa OFOa4eHa MIM OFONjeHAa. 


J[pyroctemeHo pellieHe KOjJHM je H3MeHeHO MpPBOCTeMeHO pelliere MocTaje 
W3BPUIHO Kal ce WocTaBu OOBe3HuKy. CBakO KOHaYHO pellieHe je H M3BPIHO, ain 
CBaKO M3BPUIHO pellieHhe HHje MH KOHa4HO y yipaBHOM octymmky. CBako mpaBHoc- 
H@KHO pellierbe je U W3BpWHO. M3BpuIHOCT pelliera ako 2Ka1Oa He OIaxKe M3BpPIIe- 
He pellieHa Mopa OTH HaBeeHO y AMCMO3HTHBY pellieHa. CympoTHO MoHallaHe 
UpescTaBsba MoBpesy WpaBiia MOCTyMKa, LITO je pa3or 3a MOHHUITaBakbe IIpBocTe- 
leHor Mopeckor pelea. 


Hansata yTBphenux o0ape3a 


Hamrmata je Noce6aH eo Nopeckor MocTyikKa KOjHM ce ocTBapyje Ipuxoy Oy- 
ueta PenyOnuke. PegopHa u MpHHyHa HalwiaTa jaBHUX Ipuxoya OOaBsbajy Ce KOH- 
TMHYHpaHO TOKOM Ilesle rose, a Bplile ce 0 Wocnehy mopecke oOaBe3e HU Apyrux 
jaBHux Ipuxoya. Pox qocnemoctTu 3a Wiahatwe MponmucaH je 3aKOHOM KOJUM Ce yBO- 
TM KOHKpeTHH jaBHu IpHxoy. YKoNMKO ce yTBpheHa Nopecka OOaBe3a He MOx*Ke Ha- 
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TiaTHTH y MOCTyMKy peqoBHe HalisaTe, CIpoOBOAM ce NocTyMak IpHHyAHe Haruiate. 
IIpuHyqHa HaliaTa 3aM04unHe TOHOIIewHeM pelliecHa O IPHHYAHO) HarwlaTu, a 10 
IIpeTXOMHO ycarsallleHOM CTamy MO OMOMeHH 3a Miahatbe, uM Ha OCHOBY yTBpheHe 
oOaBe3e y MOCTYyIIKy Mopecke KOHTpole. 


Mepe o6e36eherna 


CpBako NOoTpaxKuBalbe, Ila HM Mopecko, caypxu y ceOn eIeMeHT HeH3BeCHOCTH 
HamiaTe. Y BesIMKOM Opojy cily4ajeBa Ay2KHHUM ypeqHo McIlyHaBajy cBoje oOaBe3e 
Ww 300r Tora HMOBepvHoluM HeMajy MoTpeby a 3axTeBajy MoceOHO obe30eherHe cBor 
nToTpaxxkuBarwa. MehytTum, uMa WyKHUKa KOjH 3aHeMapy]y CBOje OOaBe3e HU OONjajy 
a UX MCIyHe WIM OyroBaye Ca HUXOBUM Maharem 0 Aocnemoctu. Tope Tora, 
MMOBHHCKO CTarbe Jly2KHHKa MOE Ce, 10 pa3HHM OCHOBMUMa, MoropliaTH JO Te Mepe 
ya y BpeMe Jocnenoctu oOaBese 3a Mlahawbe Wy2KHUK OOaBe3sy MOxe WIM He MO*Ke 
y Wenoctu Ja miatTu(hypyuh, Munojesuh u Kpyuuh 2020, 33). 


Y ycoBuMa OTexKaHe HalliaTe HeEOmxOWHO Je KopHuthere HHCTpyMeHata Koji 
ollakWaBajy HaliaTy WOTpaxKnBakba. Y mpaBHO] Hay BpJIO paHo ce pa3BHJIO 3a- 
JIOHKHO TIpaBo Kao CTBapHO (alicOuyTHO) mpaBo Ha Tyhy cTBap, KOJMM ce 3aJ102%xKHHM 
MOBepHOUMMa (MOBepHOUHMa KOjH Cy KOHCTHTYHCasIM 3aI0%KHO IIpaBo y CBO]Y KO- 
puct Ha Tyhy cTBap uw ymucamuM ra y ofroBapajyhu peructap) omoryhasBa ja OnaroB- 
PeMeHO YCTaHOBe MIPHOPHTeTHO 3aJ10X%KHO MpaBo Ha CTBapH y CBOJHHM [y2KHKa 
ylMcoM y ogropapajyhu peructap 3anore. TuMe 3a102%xKHH MoBepHoun obe3sbehyjy 
HaMMperbe CBOr NOTpaxKMBalba M3 WeHe OCTBapeHe MposajoM 3aloxKeHe CTBapH H 
OHAa Kajla ocTasIM (OOM4HH) NOBepHOLH, Kao HW 3aIOXKHH MOBepHOUM KOjH HeMajy 
IIPHOPHTeTHO 3aJIOX%KHO IpaBo, He MOTy Ja HallaTe CBOje NOTpaxUBalbe, MOLITO cy 
MMOBHHCKe IpHiMKe YKHMKa TaKBe Ja TO OHeMOryhaBajy. 

CappemMeHH lIpaBHu cucTtemu ypeheHux JeMOKpaTCKHXx [papa He TIpaBe pa3- 
JIMKy W3Mehy WpxkaBe Kao TOBepvola HW OCTaIMx NOBepHalla H3 WpHBaTHO-IIpaBHHXx 
(oOMralMoHHXx) OHOCAa, HUTH MO3Hajy HU WITHTe IpHBHIeroBaHe MOBepHolle, LITO je 
0MO Cilyyaj] y paHujemM mpaBHom cuctemy CpOuje, Beh no3Hajy HM WITHTe caMo TIpHo- 
puTeTHe 3as1IoxKHe TOBepHore. CaBpeMeHH IIpaBHH CHCTeMM CBe TIOBepHoLe CTaBsba- 
jy y UcTy paBaH H CaMo OJ HuxoBe Opure 3a OOe30eherwe CBOor NOTpaxkUBarba 3aBH- 
cu a uM he ra HanslaTuTH M3 cpezcTaBa OOe30ehema, y cilyyajy a Wy2KHUK He 2Ke- 
JIM, OAYrOBIauH WIM He MOx*Ke O AOcCHeOCcTH Wa WaTH Ayr KojH UMa Wpema moBepH- 
ouy. Crora cBH MoBepHouH, Ma MW ApxKaBa, aKO 2%KesIe Ya CTeKHY MpBeHCTBO y HaMH- 
peby cBor oTpaxknBarba, y Cilyyajy Ta Wy2KHUK CBOjy OOaBe3y He MIaTH O ocre- 
JIOCTH (He3aBHCHO Of pa3yora Herahawa), Mopajy a ycTaHoBe IIpPHOpuTeTHO 3a- 
JIOKHO 1paBo Ha CTBAapH y MMOBHHH AyxKHuKa VM OOe3be7e cTaTyc 3a1O%KHOr MOBe- 
puora. 

IIpapuu cuctem PenyOsmuke CpOuje je y mocTylmky xapMoHH3alHje ca mpaB- 
HHM CHCTeCMHMa 3e€MaJba pa3sBHjeHe Tp»xKHLIHe CKOHOMHje IIpey3eo pelliera Koja ce 
oqHOce Ha TpBeHCTBO HaMuperba obesbeheHor NoTpaxHBalba Tpoyajom cTBapHu 
omtepeheHe 3aI0%*xHHM TpaBoM. Hamupere ce ogpelyje mpema MoMeHTy ymca 
3aJIOKHOF papa y ofroBapajyhu peructap 3aore, a He MO TOMe KO je MoBepH- 
mau(Bacuh 2015, 17). 
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OxpegqOama 3akoHa 0 TlOpecKoOM MOcTylIKy H TopecKo] aqMHHUCTpalHjn 3a- 
KOHOJaBall je CTBOPHO WIMpoK T1paBHU OKBUP, KOjH, aKO ce MaHupa UW IpuMermyje 
edukacHo U WocueqHO, o6e30ehyje PemyOnumu kao Mopeckom MoBepHolly a 06e3- 
OeqM HalllaTy cBakor Mopeckor NOTpaxKHBaka. OpTOBOpHOCT 3a eBeHTyasIHy HeHa- 
IIaTHBOCT MOpecKOor MOTpaxkKuBakba je Ha 3allOCICHHMa y MopecKoj ayMHMHMCTpalH- 
ju Koju page Ha nocnoBuMa obe3beherwa MU HallaTH Mopeckor MoTpaxuBarba. AKO 
ce He IpHMemy]y 3aKOHCKa oBslalihewa Koja ce OAHOCe Ha OOe30eheme u HammatTy 
Topeckor MoTpakKHBalba MOE Ce MIporycTHTH Wa ce PertyOuMyM, OMHOCHO OCTaIMM 
HHBOMMA BacTH OOe3be qu CTaTyc IpHOpHTeTHOr 3aO%*KHOr NOBepvowa, ycuey vera 
Moxe Johw oO HeHallaTHBOCTH MopecKor MoTpaxkuBarha y WesIOcTH WIM eM- 
MH4HO. 


OGe3behere HariatTe Mopecke OOaBe3e TIpescTaBJba IIpHBpeMeHy Mepy ylivca 
3aJIOKHOF papa y KopucT PemyOsuKe. YuucoM 3a0x%xKHOr IpaBa obe3behyje ce 
HarilaTa WocHese Wopecke OOaBe3e 3a KOjy jOlW HMje MOKpeHyT MocTynak IpHHy He 
Harare. 


Mepe oGe36eherma HarliaTe Mope3a cy 3a10%KHa papa Ha MOKpeTHe CTBapH, 
HeMOKPeTHOCTH, HOBYaHAa CpesCTBa HM MOTpaxkMBalha MOpeckor Ay2KHUKa. IIpuBpe- 
MeHe Mepe 0Ge30ehema ToHeTe pe NOYeTKa MOCTyKa IpMHyAHe HarwiaTe Tpajy 20 
HalilaTe Hope3a payu unjer cy o6e30ehema ycTaHOBJbeHe WIM 0 MOMeHTa Kayla 
Topeckv OOBe3HUK IIpy2xH OLToBapajyhe oOe3beheme Nopecke oOaBe3e(2KuBKoBuh, 
Tantuh u Pocuh, 2019, 28). 


Pedoena nannama 


PegopuHa HalislaTa Tope3a BpUIM ce, 10 MpaBwiy, Wiaharwem HOBYaHOr H3HOCAa 
0 JocHeuOcTH Mope3a, Ha IIpomucane yiwiaTHe padyHe jaBHUX TIpHxofla, y pOoKOBUMa 
IIponMcaHuM 3aKOHOM. M3y3eTHo, Topecka oOaBe3a Ce MO2Ke HAMMPHTH KOMITCH3a- 
IHjOM WIM KOHBep3HjOM TOTpaxkKHBakba II0 OCHOBY Hope3a y TpajHu yor PemyOsuKe 
y kallutasly Wopeckor oOBe3HHKa y MocTylky mpHuBaTu3alHje (Jamerosuh 2015, 41). 


Upunyona nannama 


Tloctynky mpvHyZHe Halisiate yrBpheHe mopecke obaBe3e ce IpHcTyla yKO- 
JIMKO ce Ta OOaBe3a He HalllaTu y poky, y NoOcTylky peqoBHe Harsate. IIpuHyqua 
HalllaTa 3all04MHe JOHOLIeHeM pellieHa O IpHHyAHO] HaliaTH, a 10 WpeTxXoqHo 
ycarylalleHOM CTamby 10 ONOMeHH 3a IWiahatbe, WIM Ha OCHOBy yTBpheHe oOaBese y 
MOCTyIIKy Topecke KOHTposie. ,,Y pellieHy ce HaBOAM OCHOB Mopeckor Ayra, Heros 
Tipeoctamw HermaheHu W3HOC M3 ONOMeHe OCTaBJbeHe MOpecKOM OOBe3HHKy, ca 
oOpadyHaToM KaMaTOM OJ aha W30aBakba OTOMeHe AO WaHa AOHOLWerba pellierba, a 
TlOpecKH OOBe3HHK ce OOaBellITaBa O CBOJHM IIpaBuMa y NOCTyKy IpHHy {He Haria- 
Te. Pelee 0 NpHHYAHO] HalaTH Mopesa ocTaje H3BPWIHO TaHOM JOCTaBJbarba. 
IIpotTus pelea 0 IPHHYAHO] HalwiaTH Mope3a Moxe ce H3jaBHTH 2%KaOa. Tlopecka 
ylpapa Hehe JoHeTH pellierhe 0 IpHHyAHO] HaliaTu Wope3a ako je 3axTeB 3a Ofa- 
rare miiahawa Nopesa NOAHET y poKy WOK ce He OMTyyH 10 TOM 3axTeBy.”(3aKOH O 
TlopecKOM TlocTyNKy MW Wopeckoj aaMuHucTpayyjy, ,,CayxKOeHH riacHuK PC”, 
6p.80/2002...86/2019, anaH 77.) 
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Hpedmemu na koje ce cnpoesodu npunyona nannama 


3a Hammary Tope3a y MOcTyNKy MpHHywHe HallaTe KOpHcTe ce: HOBYAaHa 
cpefcTBa Mopeckor oOBe3HHKa, HOBYaHa MOTpaxKHBalba Mopeckor OOBe3HHKa, He- 
HOBYAaHa NOTpaxkKMBalba HU Wpyra paBa Nopeckor OOBe3HuKa, FOTOB HOBall HU xapTuje 
OJ, BPCAHOCTH, MOKpeTHe CTBapH HM HeMOKpeTHOCTH. 3a IpHHyAHy HaraTy ce MoxKe 
y3eTH jean pesMeT HIM BULe peyMeta y ucTo Bpeme. [omTo cy npeqMeTu mpu- 
HyWHe HaliaTe Of uctor 3Hayaja, [lopecka ympaBa Moxe a u3aGepe TIpezMeT 3a 
HamlaTy mope3a. OBHM JHcKpeHOHUM paBoM Ilopecka ympaBa 4HHU MOcTyMaKk 
eukacHHjuM HW eKOHOMHUHHjuM. IIpeqmMeTu wpuHyque Haliate ce ogpehyjy pe- 
ICHbeM. 

IIpuuy qua HaliiaTa 13 HOBYaHHX cpeycTaBa Ha payyHy Wopeckor oOBe3HHKa 
Ha OCHOBY H3BPUIHHX NOpeckKHXx pelea je Hajyemhnu uv HajepukacHHjn MpHMerwu- 
BaH lIpeqMeT UpHHygAve Harate (Bugosuh, bepuma u Lenerosuh 2019, 259). 

Ogsyka 0 HalliaTH Wopeckor NoTpaxkHBalba MOpa OTH 3aCHOBaHa Ha IIpeT- 
XOJHOM yTBphuBawy KBasIMTeTa HOBYaHOr HWOTpaxHBalba Topeckor oOBe3HuKAa, 
OJHOCHO COJBEHTHOCTH Jy2KHUKOBOr Ay2xKHUKa (Ilemmmh u Muspxosuh 2020, 25). 


V3 HeHOBYaHHX MOTpaxKHBara Topeckor oOBe3HHKa HalijlaTa ce cUpoBosH 
3a0paHoM, IIpeHOCOM TlOTpaxKUBalba M MOMHCOM Ca TIPOLMeHOM, 3aIlIeHOM HM Tmpoya- 
JOM TipeyMeta MoTpaxkKuBalba, a W3BplaBa ce Ha Ha4HH Ja ce pellieem Haslaxe Ty- 
*KHUKYy Wopeckor oOBe3sHHKa Ja, MO WOcHeuOcTH, Mpeya WyroBany WOKpeTHy cTBap 
wu HemoKpeTHocTt Ilopeckoj ympaBu, OHOCHO TIpeHece paBo cBojHHe Ha Pernyo- 
muky. Vy oBoM cilyyajy IpHHyyHe HaliiaTe HajBaxkHuje je Ja ce npaBuIHO yTBpAM 
KBaJIMTeT HEHOBYAHOr TOTpaKHBaka Topeckor OOBe3HHKa, KOJe OH MMa Of CBOr 
nyxHuka. Kaya Topecka ynpasa qohe y noceyx, HeHOBYAaHOr NOTpaxkKuBatba MopecKor 
oOBe3HuKa, BPM Mpoxajyy MOKpeTHUX CTBAapH, OMHOCHO HeTOKpeTHOCTH. 

ToroBuM HOBIeM HM xapTujaMa OJ BpeAHOCTH HaliaTa MoTpaxkvBakha ce 
CHPOBOAM MOMMCOM H 3allIeHoM. ,,PelieHe 0 MIpHHYyAHO] HalliaTu u3 xapTuja of 
Bpeguoctu Ilopecka ympaBa JocTaBsba Oa MIM ApyromM paBHOM JIMUy KO Kora 
ce XapTuje OJ, BPeHOCTH 4yBajy, KAO HM MOpecKkoM OOBe3HHKy.” (3aKOH O TOpecKoM 
TOCTyMKy HM Mopeckoj aMuHNcTpaunjn, ,,CayxOeHH riacHHK PC”, 
op.80/2002...86/2019, unaH 98.) 

V3 NOKpeTHHX CTBapH HalliaTa ce CIpOBOAH 3allJIeHOM H Mmpogajom. V3 Heno- 
KPpeTHOCTH Ce HalllaTa CIIpOBOZH 3allIeHOM, yTBphuBareM TloueTHe BpeAHOCTH H 
TIpoyajom. 


Mepe o6e36eherma y nocmynky npunyone nanname 


Y TlopeckoM mpaBy ce MojaBsbyje BUINe HaIMHa KOjUMa Ce MOpeckoM MoBepH- 
oly mpyxa o6e30eheme fa he mopecku oOBe3HUK HCIyHUTH Hopecky OOaBe3y. Y 
JOKTPHHU WH 3aKOHOaBCTBY MOMMY Ce jeMCTBO, OATOBOpPHOCT 3a Tyhy oOaBe3y, 
comMjapHa mopecka oOaBe3a H 3amora. IIppa TpH HHCTHTyTa Cy M0 CBOjOj MpaBHoj 
IpHpowM cpogHa, jep MounBajy Ha Hej Wa HeKO TMIe CBOjOM MMOBHHOM OfToBapa 
3a oOaBe3y Apyror muna. Kan je y nutTamy 3amora, MehyTuM, peu je 0 cTBapHOM 
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lipaBy Ha Tyhy crBap, Ha OCHOBY Kora MopecKH NOBepHall MOxe Ja HallaTH CBOje 
MOTPAKUBabe M3 BPCAHOCTH 3aIO%KeHe CTBAPH (aKO MopecKH OOBe3HHK He HCIIyHH 
oOaBe3y 0 JOCIIesIOCTH) IIpe ocTaIMx NoBepHala. 

IIpHuyqHo u3Bpliere pau OCTBapHBatba HalllaTe Mope3a MoxKe ce TOKpeHy- 
TH M CIpOBeCcTH TeK MOLTO Je Hopes Focneo. Mehytum, ako mocTojM omacHocT ya 
TlOpecKH OOBe3HHK (HIM HEKM pyri WopeckH WyKHUK) OcyjeTH, ONHOCHO OHeEMOTY- 
hu Hanmaty Hegocnenor nopesa(Hophesuh u Kpctuh 2020, 12), anexuu nopecku 
opraH MOxe pellierbeM Ja yYTBPAM Mepe 3a OcHTypame HariaTe. Y WMTay cy IIpHB- 
peMeHe Mepe. 

IIpuspemeHe Mepe cy cpescTBa BpeMeHCKH orpaHuyeHor obe3beherma Oyzy- 
her ocTBapera ToBeproueBor NOTpaxkKHBakba, a HHXOBO OCTBapelbe, Kao H Ocyjehe- 
He, MOKe UMaTH OZpeheHe NpaBHO peseBaHTHe TocueqMuWe; IpHBpeMeHe Mepe ce 
MOry Ipeszy3HMaTH IIpe MoOKpeTama yiipaBHOr WIM CyACKor MOCTylKa pay mpHHy- 
WHe HalviaTe MOpecKor NOTpaxUBalba Koje ce OcHrypaBa; MOTry ce OApeAHMTH ako ce 
YIBPAM Ja je BEPpOBATHO Ja MOCTOJM MOpecko MOTpaxkKuBatbe IIpeMa OOBE3HHKy H a 
je BepoOBaTHO Ja MOCTOJH OMAacHOCT Koja pet Oyzyhem octBapemy Tor BepoBaTHOr 
MOBepHoueBor MOTpaxKHBalba. 

3a pa3mMKy of obe30eheHa Nopeckor NoTpaxHBalha OK Topecka oOaBe3a 
Huje yTBpheHa WIM Kaya je Mopecka oOaBe3a yTBphena asin Huje 3alloueo MocTynak 
IIpHHyHe Halate, oOe30ehere Mopeckor NOTpaxKuBalba y IPHHYAHO] HalwiaTu je 
myxHoct Ilopecke yipaBe, a He WHcKpeuMoHo oBsauthewme(Jejosuh 2018, 23). 

OcHosHa cBpxa o6e30ehema je cipeyaBarbe HacTyllarba WITeTHHX Tocuequya 
110 cpeyctTBa OyleTa 3a Cilyyaj] Ja TMopeckH OOBe3HHK He 2%KeIM a WaT, OAYroB- 
mauu ca niahawem WIM He MOxe Ja WiaTH Wopecku Ayr. Y Tom cayuajy Wopecka 
yuipapa Jociiemu a Herahenu mopecku Ayr Hariahyje 43 WeHe OcTBapeHe Tpoyajom 
CTBapH Ha koje je KOHCTHTYHCaHO 3asI0X%KHO TpaBo y KopucT PenyOsmuKe. Obe3- 
OeheHe Topeckor MoTpaxKHBalba IIpH caalliHeM HMBOY Mopecke AMCUMMIMHe u 
JIMKBUJHOCTH MopecKHx OOBe3HHKa Je HajBaxKHHjJH MU HajOATOBOpHHyH TWocao 3anoc- 
JICHHX Ha MOCOBMMa KOHTpOJe MH HaliaTe HO MpecyAHor je 3Hayaja 3a KOHAYHY 
HamlaTy mopeckor noTpaxkuBarwa(Panajuh, Jlanyesuh u Munagunosuh 2019, 42). 


O6e36eheme Mopeckor MoTpaxuBalba je BaXKHMJe HM Of caMor MocTylkKa Ha- 
Tate, MOMITO CaMO TlopecKo NOTpaxKuBakbe Koje je OOe30eheHo Moxe OUTH CHTrypHO 
HamiaheHo 43 cpeycTBa obe30eherma y crry4ajy a Mopecku OOBe3HHK He TWaTH T0- 
pecko NoTpaxxkuBarbe 0 Jocriesoctu. Haume, pu3HK KOHa4He HalliaTe Mopeckor NoT- 
pawxKuHBalba Koje je o6e30eheHo cBOqM Ce Ha MAHHMYM, H TO CaMO ako Huje ofaOpaHo 
KBaJIMTe€THO CpeCTBO O6e30eherma. 


Hemoryhuocr namuiate nopeckux 0o0aBe3a 


3acmapenocm 


VuctuTyT 3actapeslocTu y MopecKkom MocTyliky WpescTaBsba IpoTeK BpeMeHa, 
Tlocue Kora tipectTajy H3BecHa TIpaBa H OBawherwa uM Mpectajy onpehenu o7HOCcH. 
Cy6jekT lpaBa He Moxe cCBOja IpaBa H OBautherma Wa KopucTu OeckoHa4dHoO. CTora 
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3aKOHOaBall Jaje poK y KoMe ce IIpaBa Hu OBautheHa Mory KOpHcTuTH. AKo cy6- 
jeKT lIpaBa He KOpHCTH cBOja TpaBa y WpomMcaHoM poky, HeroBa WpaBa HU OB- 
Jlauhera mpectajy, jep ce CMaTpa a OHaj KO CBOja TIpaBa MM OBawherwa He BPLIM 
(He KOpHcTH) HM HeMa MHTepeca Ja TO 4HHH, Tj. Ja ux ce onpuye. Ilopecke dbyHKunyje 
W3BplaBajy 3allOCIeHH MOpeckH CLyKOeCHHUM, OHOCHO CiyKOCHHIM JOKasIHe Bila- 
CTH, KOJH Cy HM OATOBOpHH 3a Kopuutherwe ogpehenor mpaBa win oBNawherma ya y 
3aKOHOM IIPOMHCaHOM poky H3BpllaBajy (PyHKuUMje 300r Kojux cy lopecka yupaBa u 
OKasIHa Topecka ay{MHMHHCTpallWja OCHOBaHH — MopecKke PynKuje(Prdi¢, Kuzman i 
Damjanovié 2019, 1047). Crora je Ha HUMa H OJTOBOPHOCT 3a eBeHTyasIHO HacTy- 
lake 3acTapesIocTu y MopeckoM nlocryuky. paso Hopecke ympasBe u sOKasIHe T10- 
pecke aJIMHHMcTpaluje, Ha yTBphuBakbe u HalilaTy Mope3a HW ClopexHHX Topeckux 
jjaBatba 3acTapeBa 3a MleT roquHa OF Wana Kajla je 3acTapesiocT Moyea a Tee. 3ac- 
TapeslocT Tounwe Wa Teye OF MpBor Taha HapeyHe TroquHe OF ToAMHE y KOjoj je 
TpeOallo YTBPAHTH MH HalsaTHTM yTBphenu mopes. 3acTapesocT ce mpeKuya CcBaKOM 
PpayoM Topecke aMMHUCTpalje Wpesxy3eTOM Tpema MopecKoM AyKHMKy pad 
yTBphuBarha UW HaliaTe Wopesa HM chopeqHUX Mopeckux aBarba. Hlocne npexuya 
3acTapeJIOCTH, 3aCTapeIOCT Nounwe a Teye H3HOBa. Bpeme mpe mpekuya ToKa 3ac- 
TapesIOCTH ce He padyHa y 3aKOHOM OpeheHu pok 3a pesaTHBHy 3acTapeyocT, as 
ce padyHa y ogpehenu pok 3a allcoJlyTHy 3aCTapesIOcT, TaKO Ja yKyIIHO Bpeme y 
KOMe Ce MOXKEe YTBPAHTH MU HalllaTHTH Topecka oOaBe3a He MOxKe OUTH AyxKe OF 
BOCTpyKO yTBpheHor poKa 3a pesaTHBHO 3acTapeBalbe OBOr IpaBa, ofHOCHO 10 
roguua. Ha uctTek poka 3acTapesIocTH Wopecka aJMHHMCTpaluja a3 10 ciryKOeHO} 
WYKHOCTH. YKOUMKO Aohe Ao 3acTapeBalba HaBeseHuX IIpaBa opraH ylpaBe OHOCH 
pellleHe KOjMM je yTBpheno Aa je ipaBo Ha yTBphuBate UM HalliaTy 3acTapeso. 


IIpumep 
a) Pentere je ocremo 3a nahare: 20. deOpyapa 2015. ronnHe 
6) 3acTapeslocT 3a Hamaty Teye On: 1. janyapa 2016. roquHe 


B) lope 3actapesa 3a eT roquHa (pemaTuBHa 3acTapesocT): 
1. janyapa 2021. roquHe 


r) Hopecku opran JoctTaBsba OOMeHY: 31. qeuemOpa 2019. roganHe 
1) Hosu pox 3acTapesocTH Teye on: 1. janyapa 2020. roquHe 
h) Kpaju pox 3a Hammary je: 31. qeyemOap 2024. roanHe 


e) AlicomlyTHa 3acTapesioct Hactyna 3a 10 rogquua: 1. janyapa 2026. roguue. 


Yrsphena mopecka oOaBe3a, orKaIOCHHM pelliereM, He MOxe ce HalliaTHTH 
IIpHHYHUM IlyTeM Kaya WpyroctemeHu opraH y WOcTyNKy 0 %*KalOu He MOcTyIM y 
cklagqy ca ofpeq0om uiana 147. crap 4. 3aKoHa 0 TopecKoM HOcTyIKy HW Mopeckoj 
aJIMHHMCTpalvjH, OFHOCHO Kajla He ofyyu y poxy of 60 wana of Jana mpenaje 
xan0e. Takohe, ako je NocTynak MIpHHy{He HalatTe 3ao4eo, OH ce IIpeKuya, TOK 
ce Mopeckom oOBe3HHKy — 2%KasIMOLWy He JOCTaBH pellierwe M0 x%asOu, OMHOCHO OK 
IIpBOCTeleHH Oprah He MOCTyMHM MO Haylory ApyrocterleHor opraHa KOJMM je TOHH- 
UITeHO OxKaOeHO pellieHe, O YeMy TlOpecKH OpraH JOHOCH 3akJbyyak O TIpeKHAy 
MOcTylIkKa IIpHHy He HalliaTe, CXOqHO ofpeqOu unana 147. crap 6. 3aKoHa 0 Mopec- 
KOM IIOCTYIIKy MH Hopeckoj atMMHUCTpalyyju. 
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)Kan0a je peqOBHO IIpaBHO CpeCTBO KOjHM CTpaHKa Moxe Ja OcTIOpaBa 3aKO- 
HHTOCT HIM IIpaBHJIHOCT peliierha JOHETOr y HOpecKO-ympaBHOM MOCTYIIKy KOjHM je 
OJIyYeHO O HeTOBHM OjeqHHayHHM paBuMa vu OOaBe3ama. AKO Huje 3aOBOJbHa 
IIPBOCTeIeHHM pellicHeM, CTpaHka 2%KasIOOM MHUUMpa ApyroctelleHw moctymak u 
omryky. ITpapo Ha xxaOy je ycTaBHO Hadesio WH Hadeo 3akoHa O ONMITeM ypaBHOM 
TOCTYIIKy. 

Y mopecKoM MOcTyIKy CYCIeH3HBHO MH JeBOJIYTHBHO CBOJCTBO 2KasIOe je MO- 
“upuKoBaHo. Tako xxaiOa Ha pelliere y TopecKoM HOcTyIIKy He 3apxKaBa V3Bp- 
ulere pellicta, a xXaOy MOxe Ja pellH HM UpBOCTeleHH OpraH 6e3 HeHOr WOCTAaB- 
Jbakba [pyrocteneHom oprany. Moyu@uKkoBaHo cyciieH3HBHO CBOjCTBO %aIOe Taje 
pesyitaTe, jep ce yTBphene oOaBese MOry HallaTHTH O OCHeOCTH HIM MO UcTeKy 
poka Wocneha y nocTynky peoBHe HalilaTe, OMHOCHO y MOcTyNKy UpwHyaHe Ha- 
nate. MogudukoBaHo WeBOJLYTHBHO JjejCTBO y MOpeCKOM HOCTYyIIKy ce cacTOjH y 
TOME Jla IIPBOCTeMeHH OpraH MOxe a H3MCHH CBOJe pellieHe YKOHKO Hale ja ce Ha 
OCHOBY HaBola y 2KaOH MOxKe [pyraunje pelwIMTH yipaBHa CTBap y KOjO] je JOHETO 
IIPBOCTeTIeHO pelliere. 


J\pyrocteneHu tlopecku opraH noctynajyhu mo %xamOu“ MOxKe a NOHMUITH 
TlopecKH ypaBHH AKT y WeIOCTH HIM WesMMW4HO WIM a W3MeCHH Topecku yipaBHu 
aKkT. 


IIpapHe nmociequue NOHMIUTaBaHba HU W3MeHe TOpecKor akTa orsieflajy ce y 
Opucaby CBHX IpaBHHX MocequUa Koje je pelllee MpOu3BeIIO OJ, MOMEHTa Kasia je 
pellieHe JOHeTO, OAHOCHO cCMaTpa ce ja Huje HM WoHeTo. Kay je pey 0 H3MeHeHOM 
pellieHy, IpaBHe mociueque HeM3MeHeHOr ella pelliera OcTajy Ha cHa3H HM TpoH3- 
Bole IpaBHe e*ekTe OF Jana Kala je OHETO MIpBOCTeMeHoO pelewe. 


Crenen Haliate y nopecko-ynpaBHuM NocTynwHmMa 


Koa Arentje 3a mpuBpeyqHe peructpe peructpoBaHo je yKymHo 405.597 
IIpHBpeqHUuXx cyOjekaTa — oOBe3HHKa Tope3a MO OCHOBy OOaBJbalba perucTpoBaHe 
qenatHoctu. lopez BucoKor cTelleHa HCOTKPHBeHUX MOpecKHX yTaja, Ha Wpuxose 
OylieTa HeraTHBHO yTHYe HW HeOBOJbHO edukacuHa (Jlammh u Kopnuuh 2020, 581) 
Tlopecka ympasa y Jlesly Haliare Mopeckux oOaBe3a. MV mopey HucKor cTetieHa Ha- 
lilate yrBphenux mopeckux oOaBe3a, y Nopeherwy ca pa3BHjeCHHM 3eMJbaMa, TPOLI- 
KOBM Haliiate u3HOce OKO 0,91 quHap mpu HanmaTu of 100,00 quHapa mnopecknx 
mpuxoga. [Ipumepa payn, HaliiaTa Mopeckux oOaBe3a y u3HOcy of 100 espa y Hop- 
J{HjCKMM 3eMJbamMa MU Besukoj bputanvju y3poxyje Tpowak of 0,47 0 0,62 espa. 


Oxpeq6Oom usana 7. cTaB 9. 3aKoHa 0 TOpecKOM MOcTyIKy MH MopeckKoj aMu- 
HUCTpallyju, mponucano je Wa lopecka ynpaBa Hajmatbe jeqHOM Toque OOjaBsby- 
je 43HOC Mopeckor Ayra Mopeckor AyxHMKa, H TO NpaBHMXx JIMia ca MOpecKHM jly- 
rom y u3HOocy of 20.000.000,00 quHapa u Bulem uM Mpeyy3eTHHKa ca TOopecKuM 
ayrom y u3Hocy off 5.000.000,00 anHapa u Buutem. Behu pacxogu HeraTHBHO yTH4y 
Ha OyHeTCKH pe3ysTaT, aliM je jOl HemoBOJbHuJa NojaBa a [lopecka yipaBa He yc- 
Tlepa ja HamiaTH oKo 270 Mumujapau yrBpheHux Topecknx oOaBe3a TopecKuM 06- 
BesHHuuMa (1.601 mpaBHo sme u 2.423 npeazy3eTHHKa), LITO H3HOCH OKO 25% yky- 
MHUX MOpeckux mpuxorza Oyueta PeryOnuKe(www.poreskauprava.gov.ts). 
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3akby4ak 


HecnopHo je, Kayla je ped o HarlaTH Mopesa y CpOnjn, Wa je mpovenaT W00- 
POBOJbHOr H3MMpHBakba TopecKHx oOOaBe3a Mab y OJ{HOCY Ha 3eMJbe pa3sBHjeHe 
TPXKHIIHe CKOHOMHje, IIpe cBera 300r HEAOBOJLHO pa3BHjeHe TWopecKe KyJIType, ma 
THMe HM NopecKe AHCUMINIMHe, WTO je JOAaTHH 43a30B a Ce Kpo3 MIaHcKy HW HHTeH- 
3MBHy OOyky cajlallmux u Oygyhux mopeckux ciyKOeHHKa CTBOpH OfToBopHa, 
cTpyuHa HW mpodecnoHasHa Nopecka aMHHUMCTpaunyja. 

PesyiITaT NOTeHMjaHO HalllaTHBUXx WOpecKHx OOaBe3a TOAaTHO NoropmaBa- 
jy HeHannahene, a y NopeckHM MocTymuHMa yrBphuBawa HU KOHTpole, yTBphene 
topecke oOape3e. 300r Tora Je HEOMXOHO, yHOpesO ca IPOMeHOM 3aKOHa, H CrIpo- 
Bohere CTpyKTypHux pedopmu Ilopecke ympaBe U JOKayIHe MopecKke aMHHUCTpa- 
unje. Tope Tora, HHKakO ce He CMe H30CTaBHTH IIPHIPeMJbeHOCT 3allOCJICHHX y 
TopecKoj aMMHUCTpalwjH Ha HOBMHEe HM Temio pomena. Ilo3sHaBame HayHHa pasa 
y Mopeckoj alMMHUCTpalHjH omoryhaBa u3rpalby MHCTHTyWWja JbyCKHX pecypca 
HW Mo00osbIawbe PyHKUWja Harwiare. 

Heedukacna mopecka NOMHTHKa H pay oprana Koji je cnpoBoye AoBemH cy WO 
BHCOKOr Mopeckor ja3a, KOjM MpeycTaBlba pa3ziMKy u3Mehy NOTeHUMjaIHO HarlwiaTu- 
BUX TOpecKHx OOaBe3a HM TWopeckux obaBe3a Koje ce Harate. lopecku ja3 y Cpouju 
Tipollewyje ce Ha H3HOC Mpeko 50% oTeHyHjanHo HaliaTHBUXx M Hamiahenux 110- 
peckKHx IIpHxoa, WOK ce, pay ulycTpalje, y HOpAMjCKMM 3eMJbaMma OH Kpehe of 
5% no 7% MOTeHUMJauHO HalaTHBUXx MOpeckux pHxosa. 
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TAX GAP AS A CONSEQUENCE OF 
UNPAID TAX LI-ABILITIES 


Summary: Tax evasion and grey economy are present in all countries. It’s 
es-timated that grey economy in developed EU countries is at around 10-15% of 
GDP, while it amounts to over 30% of GDP in Serbia. Therefore the subject of 
this paper is determining basic goals of Serbia’s tax policy, i.e. combating grey 
economy that complicates efficient resource allocation and slows down eco- 
nomic development, because economic subjects that are prone to tax evasion 
represent disloyal competi-tion to economic subjects that do business legally. In 
order to fight tax evasion, or-ganization and work of tax administration are of 
special importance. 


Keywords: tax, tax policy, tax payer, tax gap 


Introduction 


Work performance of the Tax Administration and Revenue administration 
of local self-governments is appreciated by collected tax revenue, because only 
by their continued collection, a continued financing of functions from the Re- 
public’s jurisdiction and local self-governments is secured (Balaban, Zupljanin 
and NeSovié 2019, 1181). Thus, it’s clear that only efficient, continued and com- 
plete payment of taxes from all tax payers is the basic and most important task of 
the tax administration. 

Tax policies are a part of a fiscal and economic policy. Significance of tax 
policy is best seen through tax revenue. In 2019, within total Republic’s budget 
revenue, out of 1,274,577,300,000.00 dinars, tax revenue amounted to 86.59%, 
i.e. a total of 1,103,672,300,000.00 dinars was collected. Total collected tax 
revenue in 2019 amounted 1,156,788,300,000.00 dinars, out of which 
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1,103,672,300,000.00 dinars of tax revenue of the Republic’s budget and 
53,116,000,000.00 dinars of tax revenue from property tax obtained by other 
levels of government. Law on Budget of the Republic of Serbia for 2020 planned 
a total of 1,314,521,031,000.00 dinars in revenue and earnings. Total tax revenue 
in the same period is planned in the amount of 1,132,100,000,000.00 dinars or 
86.12% of total Serbia’s budget revenue. 





Decisions in Tax-Administrative Proceedings 


Tax proceeding is a special administrative procedure that is made of legal 
rules which regulate mandatory action of the tax administration when applying 
material regulations to decide on rights, obligations and legal interests of legal 
and natural persons. Following tax acts are used in a tax procedure: summons to 
participate in the procedure, control orders, minutes, conclusions, decisions, ob- 
jections, appeals etc. Considering that the conclusion and decision decide on 
actions in the proceedings, i.e. the object of the proceeding, these two tax acts 
are also tax-administrative acts. 


Decision 


Tax decision is a tax-administrative act which, based on the facts deter- 
mined in the procedure, decides on the object of the procedure. It consists of 
applying substantive regulations based on the factual situation, determined in the 
procedure. Integral parts of the decision are regulated by Article 141 of the Law 
on Administrative Procedure (“Official Gazette of the Republic of Serbia” no. 
18/2016) and they are: introduction, dispositive, explanation, instruction on legal 
remedy, signature by authorized official and seal of the official body or other 
type of confirmation on authenticity. 

Tax decision determines tax liability based on tax returns by taxpayer or 
through the control procedure when irregularities are determined (Stankovic, 
Damnjanovi¢ and Popovic¢ 2018, 105). Decision is signed by the head of the or- 
ganizational unit of Tax Administration, i.e. local tax administration. Decision 
by second instance in the appeal procedure is signed by the Minister of Finance 
or a person he authorized. 

Appeal on the first instance tax-administrative act doesn’t delay its execu- 
tion, which needs to be stated in the dispositive of the solution. 


Legal properties of a tax decision 
Legal properties of a tax decision are its validity, finality and executability. 


Validity is a property of an administrative act — decision that signifies its 
immutability. Valid decisions cannot be changed, i.e. they can’t be refuted 
through legal means (appeal, lawsuit). A tax authority can’t subsequently annul, 
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repeal or change its valid solution. However a valid solution doesn’t have an 
absolute action (absolute legal immutability), because its legal variability is re- 
flected in possibility of application, i.e. admissibility of extraordinary legal 
remedies. Extraordinary legal remedies are allowed against valid decisions. 

Temporary decisions can’t become valid since they have limited temporal 
importance. Temporal importance of temporary decisions is limited by adopting 
a final decision revoking the temporary one. 

Finality signifies a property of the decision when it isn’t possible to use an 
appeal as a regular legal asset against it in the administrative procedure. Final 
decision can be disputed with a lawsuit in an administrative dispute, therefore 
the finality of the decision of an administrative body is a necessary precondition 
for an administrative dispute. First instance decision becomes final when the law 
excludes the possibility of an appeal, making an administrative appeal possible 
right away. First instance decision becomes final when the time period for appeal 
expires if an appeal is allowed but not stated. In case the decision becomes final 
because of an unstated appeal, a tax decision becomes valid and an administra- 
tive appeal isn’t allowed. Second instance decision becomes final when deliv- 
ered to a taxpayer. Every second instance decision is final because it doesn’t 
allow the possibility of an appeal. 

Executability is a property of a decision that allows it to be executed, i.e. a 
decision is executed once it becomes executable. First instance decision in a tax 
procedure becomes executable when (Radicié and Raiéevic 2011): 

— 4 It’s delivered to the taxpayer and an appeal isn’t allowed, 
— 1 It’s delivered to the taxpayer and the appeal doesn’t extend its execution, 
— jy, It’s delivered to the taxpayer whose appeal is rejected or denied. 


Second instance decision that alters a first instance decision becomes ex- 
ecutable when it’s delivered to the tax payer. Every final decision is executable, 
but every executable decision isn’t final in an administrative procedure. Every 
valid decision is executable. Executability of a decision, if an appeal doesn’t 
postpone executability of the decision, must be stated in the dispositive of the 
decision. Opposite behavior represents violation of procedure rules which is a 
reason for annulment of the first instance decision. 


Collection of Defined Liabilities 


Collection is a special part of a tax procedure that generates budget in- 
come. Regular and forced collection of public income is performed continuously 
throughout the year and they are done when tax liabilities and other public reve- 
nues are due. Due date for payment is defined by law that regulates a specific 
public income. If determined tax liability can’t be collected within a regular pro- 
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cedure, a forced collection procedure is conducted. Forced collection starts by 
making a decision on forced collection, upon a previously defined state upon 
admonition to pay, or based on determined obligation in the tax control proce- 
dure. 


Billing security measures 


Each claim, even tax, contains an element of uncertainty of payment. In 
the greatest number of cases, debtors dully fulfill their obligations and thus 
creditors don’t need to demand special billing security. However, there are debt- 
ors who disregard their obligations and refuse to fulfill them or procrastinate 
with their payment at maturity. Other than that, property state of debtors can 
deteriorate on various grounds to the amount that the debtor can’t pay the 
amount in full when it matures (Curéié, Milojevi¢ and Krunié 2020, 33). 

Within conditions of difficult collection, it’s necessary to use the instru- 
ments that alleviate this. In legal sciences, lien was developed really early, as an 
absolute right to someone else’s property, which enables pledge creditors (credi- 
tors that constituted lien in their favor for another’s property and entered it in the 
appropriate register) to establish a property lien in a timely manner by entry in 
the appropriate pledge register. Thus, pledge creditors secure settlement of their 
claim from the price realized by selling the pledged things, even when other (or- 
dinary) creditors can’t collect their claim, since the debtor’s property circum- 
stances prevent it. 

Modern legal systems of organized democracies do not differentiate be- 
tween the state and other creditors from private-legal (obligation) relationship, 
nor do they recognize or protect privileged creditors, which was the case in Ser- 
bia’s previous legal system, but only recognize and protect pledge creditors. 
Modern legal systems put all creditors on the same level and it only depends on 
their care whether they will collect their claim from the collateral, in cases when 
the debtor doesn’t want to, stalls or can’t pay his debt to the creditor. Therefore 
all creditors, including the state, must establish priority lien on the debtor’s 
property and secure the status of a pledgee, if they want to gain priority in set- 
tling their claim, in case the debtors can’t pay his obligation on maturity (regard- 
less of the reason for non-payment). 

Serbia’s legal system, in the process of harmonization with developed 
market economies legal systems, took over the solutions that relate to priority of 
settling secured receivables by selling the debtor’s property encumbered by lien. 
Settlement is determined by the moment of entry in the appropriate pledge regis- 
try, not based on who the creditor is (Vasi¢ 2015, 17). 

With the provisions of the Law on Tax Proceedings and Tax Administra- 
tion, the legislator created a wide legal framework, which if planned and applied 
efficiently and consistently, provides Serbia as a tax creditor, security in collec- 
tion of every tax claim. Responsibility for possible uncollectible tax claims falls 
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to employees in the tax administration who work on jobs of securing and collect- 
ing tax claims. If legal authorizations related to securing and collecting tax 
claims aren’t applied, they may fail to secure the Republic’s or other levels of 
government the status of priority pledge creditor, which may result in partial or 
entire uncollectible tax claim. 

Securing collection of tax claims is a temporary measure of registration of 
lien in the Republic’s favor. Registration of a lien ensures collection of a due tax 
liability for which the procedure for forced collection hasn’t yet been started. 


Measures for securing tax collection are lien on movables, property, mone- 
tary funds and tax debtor’s claims. Temporary measures for ensuring collection 
taken before the procedure of forced collection last until tax collection for the 
purpose of which they were established or until the moment when the taxpayer 
provides appropriate means of securing tax liability (Zivkovi¢, Pantié and Rosié, 
2019, 28). 


Regular payment 


Regular tax collection is done, as a rule, by paying the amount of tax due 
on maturity to the defined public accounts within the deadlines defined by the 
law. Outside of this rules, tax liability may be settled by compensation or con- 
version of tax receivables into permanent contribution to the Republic as capital 
of the tax payer’s property in the privatization process (Janjetovic 2015, 41). 


Forced collection 


The forced collection procedure occurs when this obligation isn’t paid 
within the deadline, in the regular payment procedure. Forced collection begins 
by the decision on forced collection, upon previously defined amount upon ad- 
monition to pay or based on established obligation in the tax control procedure. 
“The decision states the basis of the tax debt, its remaining unpaid amount from 
the admonition delivered to the taxpayer, with accrued interest from the day of 
the admonition until the day of the decision, and the taxpayer is notified on his 
rights in the forced collection procedure. Decision on forced collection of taxes 
becomes enforceable on the day of delivery. An appeal may be lodged against 
the decision on forced collection of taxes. Tax Administration will not make a 
decision on forced tax collection if the request for deferral is submitted within 
the deadline, until a decision is made on that request” (Law on Tax Procedure 
and Tax Administration “Official Gazette of the Republic of Serbia’, no. 
80/2002...86/2019, Article 77). 


Items on which forced collection is carried out 


The following are used for tax collection in forced tax collection proce- 
dure: taxpayer’s funds, taxpayer’s monetary claims, taxpayer’s non-monetary 
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claims and other rights, cash and securities, movables and property. One or sev- 
eral items can be taken at the same time for forced collection. Since forced col- 
lection items are of same significance, the Tax Administration can choose the 
item for tax collection. This discretionary right makes the Tax Administration’s 
procedure more efficient and economical. Forced collection items are defined by 
a decision. 

Forced collection from funds on the tax payer’s account on the basis of ex- 
ecutive tax decisions are most common and efficiently applied subject of forced 
collection (Vidovic, BeriS8a and DZeletovic, 2019, 259). 

Decision on collection of tax claim must be based on previously deter- 
mined quality of tax payer’s monetary claim, i.e. solvency of debtor’s debtor 
(Pesi¢é and Miljkovié 2020, 25). 

Collection of taxpayer’s non-monetary receivables is carried out by prohi- 
bition, transfer of receivables and inventory with assessment, seizure and sale of 
the subject of the claim, and performed in a way that the decision orders the 
debtor of the taxpayer to, upon maturity, hand over the owed movable or prop- 
erty to Tax Administration, i.e. transfer the ownership to the Republic. Even in 
this case of forced collection, the most important thing is to properly determine 
the quality of the non-monetary claim. When the Tax Administration gains pos- 
session of the taxpayer’s non-monetary claim, it sells the movables or property. 

Cash and securities collection is performed by inventory and seizure. “De- 
cision on forced collection from securities is delivered by the Tax Administra- 
tion to the bank or other legal entity where the securities are kept, as well as the 
taxpayer.” (Law on Tax Procedure and Tax Administration, “Official Gazette of 
the Republic of Serbia’, no. 80/2002...86/2019, article 98). 

From movables, payment is made by seizure and sale. Collection from 
property is made by seizure, determining the initial value and sale. 


Security measures in the forced collection procedure 


There are several ways defined in the tax law to provide the tax creditor 
assurance that the taxpayer will fulfill his tax obligation. Doctrine and legislation 
mention warranty, liability for another’s obligation, joint and several tax obliga- 
tion and pledge. The first three institutes are related in their legal nature because 
they are based on the idea that one person is responsible for the obligation of 
another person with his property. However, when it comes to pledge, it’s a real 
right to someone else’s things, based on which the tax creditor can collect his 
claim from the value of the pledged thing (if the taxpayer doesn’t fulfill his obli- 
gation on maturity) before other creditors. 


Enforcement for tax collection can be initiated and executed only after tax 
has fallen due. However, if there is danger that the taxpayer (or some other tax 
debtor) will thwart or prevent collection of tax that hasn’t matured (Dordevi¢ 


380 


Culture of Polis, Year XVIII (2021), Issue 45, pp. 375-385 





and Krsti¢ 2020, 12), the competent tax authority may determine the measures to 
ensure collection through a decision. These are temporary measures. 

Temporary measures are limited means of securing a creditor’s future 
claim and its realizations, as well as prevention, which can have certain legally 
relevant consequences; temporary measures may be taken prior to initiation of 
administrative or judicial proceedings for the purpose of forced collection of a 
tax claim which is secured; they can be determined if a probable tax claim to- 
wards the taxpayer is determined and there is a possibility of danger towards 
future realization of that probable creditor’s claim. 

Unlike securing a tax claim while the tax liability is determined or when 
tax liability is determined but forced collection procedure has not begun, secur- 
ing a tax claim in forced collection is the duty of the Tax Administration (De- 
jovic 2018, 23). 

The main purpose of securing is to prevent harmful consequences for the 
budget in case a taxpayer doesn’t want to pay, stalls with payment or can’t pay 
his tax debt. In this case the Tax Administration collects the due and unpaid tax 
debt by sale of things that lien has been constituted for, in favor of the Republic. 
Securing tax receivables at the current level of tax discipline and taxpayer liquid- 
ity is the most important and responsible job of employees in the field of control 
and collection, and is crucial for final collection of tax receivables (Rapaji¢c, 
Lapéevic and Miladinovié 2019, 42). 

Securing a tax claim is more important that the collection procedure itself, 
since the secured tax claim can safely be collected from collateral in case the 
taxpayer doesn’t pay the tax claim on maturity. Namely, the risk of final collec- 
tion of secured tax receivables is reduced to a minimum, only if an adequate 
collateral is not selected. 


Inability to Collect Tax Liabilities 


Statute of limitations 


Statute of limitations in the tax procedure represents passage of time, after 
which certain rights and powers or certain relations cease. The subject of law 
can’t use his rights and powers indefinitely. Therefore the legislator gives a 
deadline within which the rights and powers may be used. If the subject of law 
doesn’t use his rights within the defined period, his rights and powers cease, 
because it’s considered that the one who doesn’t exercise (use) them, doesn’t 
have an interest to do so, i.e. he renounces them. Tax functions are performed by 
employed tax officials, i.e. local government officials, which are responsible to 
use certain rights and powers within a legally defined deadline in order to per- 
form certain functions for which the Tax Administration and local tax admini- 
stration were founded — tax functions (Prdi¢, Kuzman and Damnjanovi¢é 2019, 


381 


Radan Kosti¢ / Milan Mihajlovic, Tax Gap as a Consequence of Unpaid Tax Liabilities 





1047). Therefore they are also responsible for eventual occurence of statute of 
limitations in a tax procedure. The right of the Tax Administration and local tax 
administrations to determine and collect taxes and ancillary taxes, statue of limi- 
tations occurs in 5 years from the day when it started running. Statute of limita- 
tions begins to run from the first day of the following year from the year in 
which the tax was to be determined and collected. Statute of limitations is inter- 
rupted by any action of the tax administration taken against the tax debtor in 
order to determine and collect taxes and ancillary taxes. After the interuption of 
statute of limitations, it begins to run again. Time before the interruption of stat- 
ute of limitations isn’t counted in statutory limitation period, but is calculated in 
the absolute limitation period, so the total time in which the tax liability can be 
determined and collected cannot be longer then twice the amount of relative 
statue of limitations, i.e. 10 years. The tax administration monitors the expiration 
of statute of limitations ex officio. If the statute of limitations matures, the ad- 
ministrative body issues a decision that defines that the right to determine and 
collect is obsolete. 





Example 

a) The decision is due for payment: February 20" 2015 
b) Statute of limitations starts running from: January 1° 2016 

c) Statute of limitations matures in five years 

(relative obsolescence): January 1° 2021 

d) Tax authority issues a warning: December 31“ 2019 
e) New statute of limitations runs from: January 1° 2020 

f) The billing deadline is: December 31% 2024 
g) Absolute obsolescence occurs in 10 years: January 1* 2026 


Determined tax liability can’t be collected through forced collection by an 
appealed decision when a second instance body in the appealed procedure 
doesn’t act in accordance with Article 147, Paragraph 4 of Law on Tax Proce- 
dure and Tax Administration, i.e. when they don’t decide within 60 days of fill- 
ing an appeal. Also, if a forced collection procedure started, it’s terminated until 
the decision on the appeal is delivered to the taxpayer — appellant, i.e. until the 
first instance body acts on the order of second instance body which annulled the 
appellate decision, based on which the tax authority adopts a conclusion on ter- 
mination of forced collection, according to Article 147, Paragraph 6 of the Law 
on Tax Procedure and Tax Administration. 

An appeal is a regular legal remedy by which a party can challenge the le- 
gality or regularity of a decision made in a tax-administrative procedure which 
decides on its individual rights and obligations. If a party isn’t satisfied with a 
first-instance decision, it can initiate a second-instance procedure and decision 
with an appeal. The right to appeal is a constitutional principle and a principle of 
the Law on General Administrative procedure. 
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In a tax procedure, the suspensive and devolutionary nature of an appeal is 
modified. Thus, the appeal on a decision in a tax procedure doesn’t delay its 
execution, and the appeal can be resolved by the first instance body without 
submitting it to a second instance body. Modified suspensive property of an ap- 
peal gives results, because determined obligations can be collected on or after 
the due date in the regular collection procedure, i.e. in the forced collection pro- 
cedure. Modified devolutionary effect in a tax procedure consists in the fact that 
a first instance body can change its decision if it finds that, based on the allega- 
tions in the appeal, the administrative matter where the first-instance decision 
was made can be resolved differently. 

Second-instance tax authority may annul a tax administrative act in whole 
or partially or amend the tax administrative act based on an appeal. 


Legal consequences of annulment or amendment of a tax act are reflected 
in deletion of all legal consequences that the decision produced from the moment 
it was made, i.e. it’s considered it was never made. When it comes to an 
amended decision, the legal consequences of the unchanged part of the decision 
remain in force and produce legal effects from the day when the first instance 
decision was made. 


Level of Collection in Tax-Administrative Pro-Cedure 


A total of 405,597 business entities — taxpayers were registered in the Ser- 
bian Business Registers Agency on the basis of performing a registered activity. 
In addition to a high degree of undetected tax evasions, budget revenue is nega- 
tively affected by insufficiently efficient (Da8i¢ and Kovini¢é 2020, 581) Tax 
Administration when it comes to tax collection. Despite the low level of collec- 
tion of established tax liabilities compared to developed countries, collection 
costs amount to around 0.91 dinars to 100.00 dinars of tax revenue. For example, 
tax liability collection in the amount of 100 euros in Nordic countries and Great 
Britain causes expenses in the range of 0.47 to 0.62 euros. 

Article 6, Paragraph 9 of the Law on Tax Procedure and Tax administra- 
tion, stipulates that the Tax Administration must make public the amount of debt 
of tax debtors at least once a year, for legal entities with a tax debt in the amount 
of 20,000,000.00 dinars and above and entrepreneurs with a tax debt in the 
amount of 5,000,000.00 dinars and higher. Higher expenditure negatively affects 
the budget results, but it’s even more unfavorable that the Tax Administration 
fails to collect around 270 billion determined tax liabilities from taxpayers 
(1,601 legal entities and 2,423 entrepreneurs), which amounts to 25% of total tax 
revenue of Republic of Serbia’s budget (www.poreskauprava.gov.rs). 
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Conclusion 


It’s indisputable, when it comes to tax collection in Serbia, that the per- 
centage of voluntary settlement of tax liabilities is lower than in developed mar- 
ket economies, above all due to underdeveloped tax culture and thus tax disci- 
pline, which is an additional challenge to create a responsible and professional 
tax administration, through planned and intensive training of current and future 
tax officials. 

The result of potentially collectible tax liabilities is additionally worsen by 
unpaid, but in tax procedures of determination and control, determined tax li- 
abilities. Therefore, it’s necessary, along with the change of the law, to imple- 
ment structural reforms of the Tax Administration and local tax administration. 
In addition, the readiness of employees in the tax administration for novelties 
and the pace of change must not be left out. Knowing the way that tax admini- 
stration works enables construction of human resource institutions and im- 
provement of collection functions. 

Inefficient tax policy and the work of bodies that implement it have led to 
a high tax gap, which represents the difference between potentially collectible 
tax liabilities and tax liabilities that are collected. Tax gap in Serbia is estimated 
at over 50% of potentially collectible and collected tax revenue, while for exam- 
ple, in Nordic countries it ranges from 5% to 7% of potentially collectible tax 
revenue. 
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